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The Real Value of Nanotechnology Intellectual Property

With no current IPO market for nanotechnology, no exciting new “blockbuster” nanotech products on the near horizon and no massive hiring of nano-marketing specialists by nanotech companies, the general focus for assessing nanotech company investment value has now turned to Intellectual Property and Patents (IP). However, all is not well in “nanotech IP land.”

Nanotechnology IP today consists mostly of accumulated owned or licensed patents. A patent is an asset with specific “uniqueness claims,” and rights under those claims, that can be exploited, licensed or sold. A patent is also a government granted monopoly for a period of time and an incentive for invention and creativity. In a patent, you receive a period of exclusivity by telling the world your technical secrets … and in that telling lies a huge practical risk. Nothing is for free.

Most nanopundits believe that nanotechnology is real science that can be patented creating “assured nanotechnology corporate value.”  Is the theory correct? We do not know. No major nanotech patent claim has been challenged and upheld. There is not yet enough nanobusiness to make a challenge worthwhile.  However, I believe the theory is mostly correct … but not in the way I hear described by VC’s, current nanomanagement and nanotech investors. They would argue that a large patent suite is a key to the profit strongbox, long term, and that patent exploitation alone is viable business model. I disagree. In most cases, having a patent suite only buys a head start i.e. time to enter a specific nanomarket and to sell a “patented” nanoproduct as a first mover for no more than 1 – 3 years, before new, improved or competing technology enters the same market challenging the value of the patent. Competition in every growing nanomarket is inevitable. The only issue is time…when will competition occur.  Patents, in my experience, help to delay competition. That is their value. Ergo, do not base your long-term nanotech company investment “value assessment” on a large patent suite.  Patents are not an independent viable path to “sustainable profitability.” They are only short-term assets at best. Let’s explore further. 

Two recently published so-called “definitive studies” of nanotech patents (don’t buy them) have confirmed that conflicting basic claims (for, say, nanotubes, dendrimers, and nanodots) have been approved by the US Patent Office. The studies identify broad “approved claims” that are overlapping with other broad “approved claims” as reasons not to be confident that the “numbers of patents licensed or purchased” by a specific company mean anything special or provide long term value for any investor.  The bottom line, according to these studies, is that even IP … the untouchable source of “assured” nanotech value ... is now suspect.

In the nanotechnology world, because of the billions in worldwide spending, you must file for patents both in the US and in different countries under different patent laws to create a viable patent position ... a very expensive proposition. You also have to contend with the rogue countries like China and India, that don’t recognize or enforce patent protection in their own markets and encourage their native companies to make and use outside “patented materials and processes” worldwide without any embarrassment or concern. A patent gives those countries the family jewels for free. 

In the practical nanobusiness world, much of the patent value theory is worthless. Patents have value only if you, or your company, have enough money to exploit (make, use and sell) the invention in the market or to defend the patent in court against any challenge or “encroachment.” If a nanocompany that owns or has licensed a nanotech patent is underfunded … as many young nanotechnology companies are …  that company may have a potentially “valuable asset” but one that is practically worthless. It may be unable financially to exploit the patent in the marketplace.  Or if another nanocompany challenges the patent or puts out a similar product, the initial company may not have sufficient funds to defend the patent (and it’s own products) in multiple courts over long expensive years. In a real world analysis, you can never separate a patent from the resources available to exploit or defend it. Beware NanoInvestor!

In the practical nanobusiness world, a patent’s ultimate value may also depend upon how broad and how encompassing the granted claims are.  Some claims are so broad that they are meaningless. Others are too narrow. Inventors in nanotechnology are very inventive and usually can work around the claims of any patent given enough time and money. There are always different ways to make specific materials, compounds or assemblies.  For example, the recent creation of right-angled nanotubes that are easier to manipulate and separate may negate much of the value of the early patents around straight nanotubes … or they may not. Will the new “Cornell dots” negate the value of the semiconductor based patented “quantum dots?” The only thing constant in our nanoworld is change.  With the billions of dollars being spent yearly worldwide on nanotechnology development, the nanotechnology patent world is a moving target with the odds high that somewhere a scientist or company is going to negate the unique value of most of today’s issued patents in nanotechnology. Invest carefully!

Challenging a company that is allegedly infringing on your patent is an expensive, time consuming and a “low odds of success” corporate effort that should be studiously avoided by nanotechnology company management in our fledgling industry. Most patent issue suits are settled with cross licensing agreements early in the case. That is why I have given many companies relying on licensing their patent suites to others as their primary revenue model relatively low NALA Index ratings in my NanoClarity newsletter (www.nanoclarity.com). Patent suites can only take you so far in a quest for “sustainable profitability.”

What, then, is the real value to a company of a nanotech patent or patent suite? If you have limited company funds, you have some hard choices to make. There is no guarantee that you have future goldmine in the patents you have spent time and money to obtain. NanoInvestor … please pay attention.

The first value in a patent or suite is your ability to make and sell a unique “protected” product under that patent yourself. You have to design it, make it, package it, introduce it to your market, market it, sell it, and build a sustainable customer revenue stream and profit structure. That’s expensive and time consuming … a minimum two to four year process. That is a path to visible value. If you are successful, someone else will enter the market using technology substantially different from that disclosed in your patent (or even the same!). You have told him in your patent what you are protecting. You have given your competition a target and your competition is going to work around your patent. Within that three-four year period, you will lose your protection or be in court challenging the new product from your competitor under your patent. Most patents in court are substantially devalued. You will end up cross licensing your competitor anyway to protect whatever remaining patent protection you retain after court. A patent is not a ticket to future gold.  Maybe you will have a three good years under the patent and end up with a solid share of a new market because of your head start. For most, that is the best that can be anticipated.

The second value in a patent is to license others to exploit your patented invention, process or application so that you can realize some royalty revenue from the licensee’s business without cost. You can get a piece of his action, say 3-5%. Since you ended up cross licensing in the first value case above, you might as well set a strategy of licensing from the get-go. License your patent multiple times and you can generate some royalty cash flow for a limited period. You can also license a major player for a much lower royalty (making your revenue totally dependent upon the major’s efforts) and ask him to defend the patent.  It will take the same 2- 4 years to develop the market but at least you will have multiplied your marketing efforts.  Note that, in later uses, most licensees will work around your patent or squeeze your royalty to low levels. Clearly, licensing is not a long-term key to the money strongbox. It is, at best, a dollar and time constrained valuable use of a patent. 

I would like to offer a strategy for many of you to consider that maximizes the practical value of a company’s IP. I used it quite successfully over the years.  VC’s, institutional investors and patent lawyers (those that are currently preying on our industry) will not like this suggestion but your company’s long-range probability of reaching “Sustainable Profitability” (my core criterion) will vastly improve. Apply for but never let most patents issue. Rely on know how and trade secrets in your business.  Keep the family jewels locked up.  However, when you introduce a new nanoproduct, or announce a coming nanoproduct family, label it with “Patent Pending.” “Patent Pending” is a better practical asset than most issued patents.  A “Patent Pending” label is going to raise red flags and caution in the executive suites of all your potential competition. In the real world, uncertainty over what in a product is patented is better than those specific claims in an issued patent that give a roadmap for your foes. Your competition will delay and study much more under a “Patent Pending” label than if you claim issued patents.  Your products will sustain longer exclusivity in your markets and your long-term investment value will improve. Potential nanoinvestor, did you pay attention?
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